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APPELLANT’ S REPLY BRI EF
PO NT RELI ED ON

The Trial Court erred in overruling M. Lyons’
request for order nunc pro tunc for the purpose of
setting aside M. Lyons’ convictions and sentences in
t he above capti oned cause due to M. Lyons havi ng been
mentally inconpetent at tine of his trial because said
action of the Court violated M. Lyons’ rights to enjoy
due process of law and free fromcruel and unusual
puni shment, in derogation of the 8" and 14'" Anendnents
to the Constitution of the United States and Article I,
Sections 10 and 21 of the Constitution of the State of
M ssouri in that

1. during M. Lyons trial, direct appeal, and Rule
29. 15 proceedings, M. Lyons did not have the nental
capability to understand the proceedi ngs agai nst him
or to assist in his defense,

2. one neans available to correct the error of
suffering M. Lyons to proceed to trial while
i nconpetent is through order nunc pro tunc,
correcting that error regardi ng conpetence, and

t hereby nullifying the other proceedings, including



M. Lyons’ convictions and sentences.

SUMMARY OF PREVI OQUS BRI EFI NGS

1. Summary of Appellant’s Brief

In his Appellant’s Brief, M. Lyons argued that the
Trial Court erred in not exercising its inherent nunc
pro tunc powers to correct the grievous mscarriage of
justice wought by M. Lyons being force to trial and
appeal while nmentally inconpetent.

2. Sunmary of Respondent’s Bri ef

In defending the Trial Court’s decision not to grant
M. Lyons’ request for nunc pro tunc relief, the State
initially argues that the Trial Court’s nunc pro tunc
powers are not broad enough to enconpass the relief
sought by M. Lyons, and thus that the Trial Court was
correct in refusing the request. Respondent’s Brief, p.
11-15, 24. The State goes on to argue, in the
alternative, that even if this Court would find that the
Trial Court had the power to grant the relief sought by
Lyons, the Trial Court was still right in denying the
request, reasoning essentially that Lyons had not been
denied his rights protected by Constitutional due

process provisions. Respondent’s Brief, p. 15-25.



NUNC PRO TUNC PRI NCI PLES SUPPORT USE OF AN ORDER HERE

REGARDLESS OF WHETHER SUCH AN ORDER HAS PREVI QUSLY BEEN

USED FOR SUCH A PURPCSE

Both the State and M. Lyons agree that Orders nunc
pro tunc have classically been used to correct clerical
errors in judgnents. Appellant’s Brief, p. 36-37;
Respondent’s Brief, p. 11-13. Both the State and M.
Lyons agree that nunc pro tunc principles have been
relied upon to revisit issues of a defendant’s nental
| nconpet ency even after conviction and sentence agai nst
hi m have been pronounced. Appellant’s Brief, p. 37-38;
Respondent’s Brief, p. 13-15; United States v.

Ni chel son, 550 F.2d 502, 504 (8'" Gir. 1977); United
States v. Renfroe, 825 F.2d 763, 767 (3'¢ Cir. 1987);
State v. Carroll, 543 S.W2d 48, 51 (M. App. Spg. Dist.
1976) .

Where the parties disagree is over whether these two
sets of principles can nerge into a novel formof relief
for one who has been forced to trial while inconpetent.

The State rightly argues that M ssouri Courts have
never before used the Order nunc pro tunc in this

fashi on, and has been resistant to expandi ng the scope



of the such a renedy. Respondent’s Brief, p. 13-14.
Counsel for M. Lyons argues that a quintessenti al

I ssue, |like a defendant’s conpetency to stand trial, is
a uniquely appropriate matter for a Trial Court to
correct, as the Latin term describes, then as now,
particularly in light of the way that such an issue has
been treated in the cited cases. Appellant’s Brief, p.
37-38. If this is an expansion of the use of the Order
nunc pro tunc, it is an appropriate expansi on under the
| aw.

THE FACTS FULLY ESTABLI SH THAT MR._LYONS WAS | NCOVPETENT

AT TIME OF TRIAL, THE STATE'S M SAPPREHENSI ON OF LAW AND

FACT NOTW THSTANDI NG

In its Respondent’s Brief, the State accuses Lyons
of m sapprehendi ng the applicable | aw and sel ectively
and self-servingly accounting the facts. Respondent’s
Brief, p. 22. A fair review of the law and facts
clearly showit is the State, and not Lyons, that has
t hi ngs wrong.

1. The State fails to account for the lawrelated to the

substanti ve due process aspect of the conpetency issue,

concentrating strictly on the procedural due process




aspect of the nmatter

When a crim nal defendant |ike Lyons chall enges that
he was not conpetent during crimnal proceedings, two
separate issues energe: the first is the substantive due
process question of whether he was in fact inconpetent
during the proceedings, the other is the procedural due
process question of whether the | ower court’s process
for determ ning conpetence was adequate. Pate v.

Robi nson, 383 U. S. 375, 378 (1966); Drope v. M ssouri,
420 U. S. 162, 171-173 (1975); Reynolds v. Norris, 86
F.3d 796, 799-800 (8'™"™ Cir. 1996).

In its brief, the State attenpts to blur the line
bet ween the substantive and procedural due process parts
of the conpetency issue by arguing the entire matter
froma procedural due process point of view
Essentially, the State’s contentions are that the
process conducted by the Trial Court was adequate, that
the determ nation of conpetence nade by the Trial Court
was a legitimte one based on the facts before the Tri al
Court at the tine the determ nation was nmade, and that
t hat factual determ nation should be unassail able due to

the deference it is allegedly owed. Respondent’s Brief,



p. 21-23. The State’'s notions are deficient in nearly
every possible way. The State’s notions are plainly

I ncorrect where, as here, a substantive due process
chall enge is al so rai sed.

The nental conpetence of a defendant is a sine qua
non of the crimnal justice process, because the pl acing
on trial a person who is not conpetent anounts to plain
error, resulting in manifest injustice or a m scarriage
of justice. Pate v. Robinson, 384; Cooper v. Okl ahons,
517 U.S. 348, 354, fn. 4 (1996); Reynolds v Norris,
supr a.

Conpetence to stand trial is rudinmentary, for upon

It depends the main part of those rights deened

essential to a fair trial, including the right to

ef fective assistance of counsel, the rights to

summon, to confront, and to cross-exam ne w tnesses,
and the right to testify on one’s own behalf or to
remain silent without penalty for doing so. An

erroneous determ nation of conpetence threatens a

fundanment al conponent of our crimnal justice

systemthe basic fairness of the trial itself.

Reynol ds v. Norris, supra, quoting Cooper V.
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Okl ahoma, 353.

The substantive right to be tried while conpetent is
a right which cannot be deened waived. Pate v.

Robi nson, supra; Silverstein v. Henderson, 706 F.2d 361
367 (2" Cir. 1983); Sena v. New Mexico State Prison, 109
F.3d 652, 654 (10'" Cir. 1997); Medina v. Singletary, 59
F.3d 1095, 1111 (11'" Gir. 1995).

At what ever stage in the proceedi ngs a def endant
chal l enges that his substantive right to trial while
conpet ent was abridged, he has the burden of proof
regardi ng his inconpetence by a preponderance of the
evi dence; however, since this is a question of ultimte
truth, and not of procedural nicety, the defendant is
not restricted to only those facts which were before the
Trial Court, but may resort to all available, relevant
facts to prove he was inconpetent at tinme of trial.
Cooper v. Cklahoma, 355-368; Pate v. Robinson, supra;
Silverstein v. Henderson, supra; Sena v. New Mexico
State Prison, supra; Medina v. Singletary, supra.

2. The State’s m sapprehension of the law, and its

witting or unwitting oversights, lead it to ignore the

lion"s share of the weighty evidence of Lyons’

11



| nconpet ence

In its brief, the State accuses counsel for M.
Lyons of “nerely rehashing the evidence, purely froma
defense point of view ...” Respondent’s Brief, p. 22.
In truth, it is the State which is selective inits
accounting of the facts.

The State’s m sapprehension of the law leads it to
urge that this Court ignore sone of the strongest
evi dence of M. Lyons’ inconpetence, the expert
concl usions reached by Dr. John Wsner, MD. after his
conpr ehensi ve evaluation of M. Lyons and all of the
records. L.F. 40-41; Respondent’s Brief, p. 25. It is
true enough that Dr. Wsner conducted his eval uation
sone five years after the tinme of trial. L.F. 40-41.
Nevert hel ess, as noted al ready above, substantive due
process principles require that this Court give serious
consideration to all evidence of M. Lyons inconpetence,
I ncl uding conclusions |ike those fromDr. Wsner,
regardl ess of whether the Trial Court heard that
evi dence. Cooper v. Okl ahoma, 355-368; Pate v.

Robi nson, supra; Silverstein v. Henderson, supra; Sena

v. New Mexico State Prison, supra; Medina v. Singletary,

12



supr a.
Consi deration al so nust be given to other strong
evi dence of M. Lyons’ inconpetence which the State,
whet her by design or oversight, conpletely fails to
mention, particularly
the expert opinion, rendered by M ssouri
Departnment of Mental Health Dr. Bruce Harry,
MD., in aletter to Trial Counsel on the eve of
trial, that M. Lyons was inconpetent to proceed
to trial (L.F. 27-28), and
the opinion by Trial Counsel that M. Lyons was
not conpetent at tinme of trial (L.F. 30-31).
The State al so soft-pedals or omts the strong
evi dence of M. Lyons inconpetence which was plainly
before the Trial Court at time of trial, including
M. Lyons’ long history of nental illness,
I ncluding suicide attenpts (Tr. 894-896, 923-
977) ;
Dr. Harry' s original report finding M. Lyons
I nconpetent to proceed to trial due to effects
fromM. Lyons’ life-long nental illness (T.L.F.

353- 362) ;

13



M. Lyons’ unquestioned inconpetence and
commtnent to the State Hospital for better than
two years (T.L.F. 2-7);
t he opinions by defense expert Dr. Phillip
Johnson, Ph.D. that M. Lyons suffered fromthe
chronic nental disease of del usional depression
(2/23/95 Tr. 48, 70), that M. Lyons suffered
with hallucinations (2/23/95 Tr. 60-61), and
that M. Lyons was not conpetent to proceed to
trial because he was not capabl e of assisting
his counsel (2/23/95 Tr. 67).

And, the State fails to note the strong provisos pl aced

upon the opinion of conpetence rendered by State

psychol ogist, Dr. WIliam Hol conb, Ph.D., including

Hol conb’ s concl usi ons
that M. Lyons suffered nental illness conplete
wi t h del usi ons and hal | uci nati ons (2/23/95 Tr.
24, 27);
that M. Lyons was only “mnimally” conpetent
(2/23/95 Tr. 27);
that M. Lyons’ mninml conpetence could be had

only with proper nedication (2/23/95 Tr. 6, 21);

14



and
that M. Lyons should be hospitalized pending
trial (2/23/95 Tr. 33-35).

It is significant that the State is never so bold as
to venture that Lyons was actually conpetent at the tine
of his trial, but only hazards that the evidence, which
It cites, support’s a conclusion of conpetence.
Respondent’s Brief, p. 15-21. That is certainly w se
since the weight of all avail abl e evidence, including
the opinions of two nedical doctors, is that Lyons was
I nconpetent at the tine of his trial.

3. The law and the facts make this error plain, thus

warranting relief, even in post-conviction proceedi ngs

Rel ying upon its flawed noti ons about the |aw, and
I gnoring nost of the facts, the State erroneously argues
that direct appeal counsel cannot be faulted for not
rai sing M. Lyons’ inconpetence on appeal. Respondent’s
Brief, p. 25.

Even M. Lyons’ appellate counsel hinself disagrees
with the State, admtting his error (L.F. 33-34).

As al ready accounted above, and in M. Lyons’

Appel lant’s Brief, the evidence of M. Lyons’

15



I nconpetence is strong, and thus the error of his being
forced to trial is plain and obvious. Cooper v.

Okl ahoma, 355-368; Pate v. Robinson, supra; Silverstein
v. Henderson, supra; Sena v. New Mexico State Prison
supra; Medina v. Singletary, supra. Since the error
here was plain, this is an i ssue upon which Lyons
clearly should have prevailed had it been brought on

di rect appeal, and Lyons’ appell ate counsel was
prejudicially ineffective for failing to so raise the

I ssue. Strickland v. Washi ngton, 466 U.S. 668, 688
(1984); Carter v. Bowersox, 265 F.3d 705, 715-717 (8'"
Cir. 2001); Mddleton v. State, 80 S.W3d 799, 808

(Mo. banc 2002); State v. Barnard, 14 S.W3d 264, 266-267
(Mo. App. WD. 2000). Because M. Lyons was forced to
trial while inconpetent, this Court can and shoul d
rightly find that prejudicial ineffective appellate
assi stance occurred, and can and should, sumarily, set
aside M. Lyons’ convictions, and order the matter
remanded to the Trial Court for further proceedings.
Cooper v. Cklahoma, 355-368; Pate v. Robinson, supra;
Silverstein v. Henderson, supra; Sena v. New Mexico

State Prison, supra; Medina v. Singletary, supra; State

16



v. Barnard, 267.

THE STATE | GNORES OBVI OUS SHORTCOM NGS, AND VI OLATI ONS

OF PROCEDURAL DUE PROCESS, WH CH PROHI BI T DEFERENCE TO

THE TRIAL COURT' S COVPETENCY DETERM NATI ON

The State contends that the Trial Court’s conpetency
determ nati on process tracked precisely the processes
approved by this Court in other cases, and thus that
t hat determ nation should be entitled to deference.
Respondent’s Brief, p. 21-23. The State is flatly wong
on the facts and on the | aw.

It has al ready been noted above that the Trial
Court’s determ nation suffers the fatal, substantive
flaw that, in light of all of the facts now avail abl e,
the determ nation of conpetence is clearly incorrect.
And, to the extent that the State raises the excuse
that, at tinme of trial, the Trial Court was sonmehow
unaware of sonme of the facts which established M.

Lyons’ inconpetence, the Trial Court itself, and the
woef ul 'y i nadequate process which the Trial Court
enpl oyed for garnering facts, were to bl ane.

1. The Trial Court never engaged M. Lyons hinself on

the i ssues of conpetence, and thus never afforded itself

17



the opportunity to see Lyons’ obvi ous nent al

defi ci enci es

In every case cited by the State in which the
Appel l ate Courts of this State have upheld a Tri al
Court’s finding regardi ng a defendant’s nental
conpetence, the Trial Court had itself supported its
finding by engaging in an on-the-record interaction with
t he def endant during which the defendant specifically
expressed his understanding of the proceedi ngs and
ability to assist with his defense. Respondent’s Brief,
p. 23-24; State v. Hanpton, 959 S.W2d 444, 450 (M. banc
1997); State v. Wse, 879 S.W2d 494, 507 (M. banc
1994); State v. Petty, 856 S.W2d 351, 354 (M. App. S.D.
1993) .

In this case, on the other hand, during the tine
prior to and during trial, the Trial Court never engaged
M. Lyons in such an interaction, never so nuch as
causing the M. Lyons to speak on the record before or
during trial. Thus, the Trial Court never afforded
itself an opportunity to assess M. Lyons ability, or
nore properly inability, to understand the proceedi ngs

and assist with his defense.

18



For many reasons, it is clear that, had the Trial
Court engaged M. Lyons in such a fashion, M. Lyons’
I nconpet ence woul d have played out for the record.
Forenpst anong those reasons is that such a
denonstration of M. Lyons’ inconpetence actually did
begin to occur at sentencing, when the Trial Court
finally did inquire of M. Lyons whether Lyons’
under stood the proceedi ngs against him and M. Lyons
responded sinply and poignantly that he did not (Tr.
1039-1043). No further record than that was nade
because the Trial Court chose to end its inquiry with
that initial exchange (Tr. 1039-1043).

2. The Trial Court made its conpetency determ nation a

year before trial based upon a psychol ogist’s

condi ti onal opinion of nedicated conpetence, and then

never followed up to find out that the conditions set by

t he psychol ogi st were not net

There are additional deficiencies in the Trial
Court’s process here which negatively distinguish it
fromthe proper processes previously upheld by this
Court.

In this case, the only evidence in the record

19



supporting the Trial Court’s finding of conpetence was
the conditional opinion of conpetence offered by Dr.
W I liam Hol conb, Ph.D. better than a year before trial.
At that time, red flags of inconpetence, already
di scussed above, were raised by Holconb, to wt
that M. Lyons suffered life-long nental illness
conpl ete with delusions and hall uci nati ons
(2/23/95 Tr. 24, 27);
that M. Lyons was only “mnimally” conpetent
(2/23/95 Tr. 27);
that M. Lyons’ mninml conpetence could be had
only with proper nedication (2/23/95 Tr. 6, 21);
and
that M. Lyons needed to continue to be
hospitalized pending trial (2/23/95 Tr. 33-35).
At the tinme the Trial Court nmade its finding of
conpetence, better than a year before trial (T.L.F. 7),
it perilously based its finding solely upon this highly
condi ti oned opi nion of nedicated conpetence rendered by
Hol conb. Since no record was ever made that Hol conb, a
psychol ogi st, was qualified to render such a nedical

opinion, it was at best highly questionable for the

20



Trial Court to base its conpetency determ nation, even
at that tine, upon such conditional opinions rendered by
this non-nedical doctor (T.L.F. 7). But even if the
Trial Court’s year-before-trial determ nation can be
def ended, the Trial Court cannot be defended for never
revisiting the matter to inquire and determ ne whet her
the conditions set forth by Hol conb were ever net.

Of course, we now know that, had the Trial Court
revisited the matter at tinme of trial, it would have
| earned that M. Lyons’ then treating nedical doctor,
Psychiatrist Dr. Bruce Harry, MD., believed M. Lyons
to be inconpetent (L.F. 27-28). W also know that, had
a conpl ete evaluation of M. Lyons’ condition, |ike that
conducted recently by Dr. Wsner, been ordered at tine
of trial, it would have been determ ned that the
medi cati ons being adm nistered to M. Lyons, while
controlling Lyons’ suicidal tendencies, actually
profoundly exacerbated Lyons’ inabilities to understand
the proceedings and to assist with his defense (L.F. 40-
41).

To the extent that the Trial Court did not have this

necessary information about M. Lyons’ inconpetence, the

21



fault for that lies with the woefully i nadequate
conpet ency determ nati on process enployed by the Trial
Court. This process did not cone anywhere close to
conporting with the requirenents of procedural due
process. Drope v. Mssouri, 181; Reynolds v. Norris,
supr a.

3. The State cannot shift the blanme for the inadequacies

of the Trial Court’s processes

The State wongly tries to shift blame for this
fiasco fromthe Trial Court to the Trial Counsel. To
effect this |legerdemain, the State first posits that the
Trial Court was not required to conduct a trial-tinme
I nqui ry about conpetence unless Lyons’ condition sonehow
changed fromthat at the tine of the original conpetency
determ nation. Respondent’s Brief, p. 23-24. The State
then clains that fault, if any, would consequently rest
with Trial Counsel for not comng forward with any such
change in Lyons’ condition. Respondent’s Brief, p. 24.

I n maki ng such an argunent, the State once again
totally ignores the substantive due process conponent of
t he conpetency issue.

But even if the questions here were solely upon

22



| ssues of procedural due process, the |aw and facts do
not support these positions taken by the State.

The | aw of procedural due process required that the
Trial Court’s active vigilance, even sua sponte,

t hr oughout the proceedings. Drope v. Mssouri, 181;
Reynolds v. Norris, supra.

The facts already before the Trial Court, wthout
nore, demanded that vigilance be exercised by the Trial
Court, but that vigilance was not exercised. The fact
Is that the Trial Court’s year-before-trial conpetency
determ nati on was al ready an inherently tenuous one.

The Trial Court prem sed its conpetency determ nation,
agai nst strong evidence of inconpetence, solely on Dr.
Hol conb’ s opinion that M. Lyons could only be mnimlly
conpetent, and then only if certain conditions were net,
t hose being correct nedication and conti nued
hospitalization. Thus, the very evidence of m ninmal,
condi ti onal conpetence upon which the Trial Court

prem sed its conpetency determ nation already al erted
the Court to the necessity for followp nonitoring and
reassessment. That Trial Counsel could have been nore

I nsistent, or even contenptuous, in their urgings that

23



the Trial Court reconsider the matter, necessarily and

I mproperly presunmes that the Trial Court did not
understand the plain inport of the evidence already
before it. Wat is nore fair to say is that, built into
foundation of the Trial Court’s original conpetency
determ nati on was an i nherent, bona fide doubt about M.
Lyons’ continued conpetence. Because that bona fide
doubt already existed, it was already the duty of the
Trial Court to keep its finger on the pul se of the
matter. Pate v. Robinson, 385; Reynolds v. Norris, 800-
801. Thus, the fault for the Trial Court’'s failure to
di scharge this responsibility belonged to the Tri al
Court al one.

CONCLUSI ON

WHEREFORE, in light of the foregoing, and in |ight
of the prem ses set forth in his Appellant’s Brief, M.
Lyons prays that this Honorable Court reverse the
j udgnent of the Modtion Court, with directions that the
Trial Court sustain the request for Order nunc pro tunc,
and thereby permt a full hearing upon M. Lyons’
I nconpetence at the tinme of trial, and a finding of M.

Lyons’ inconpetence at tine of trial. M. Lyons
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additionally prays for any other and further relief

whi ch the Court

ci rcunst ances.

may deem just and proper under the

Respectfully subm tted

FREDERI CK A. DUCHARDT, JR
Mb. Bar # 28868

P. 0. Box 349, 110 E. 6'" st.
Kear ney Md. 64060

Phone: 816-628-9095

Fax: 816- 628- 9046
ATTORNEY FOR ANDREW LYONS
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